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Opi nion by Sinmrs, Admnistrative Trademark Judge:

Kel | ogg Conpany (opposer) has opposed the applications
of ACH Food Conpanies, Inc., by assignnent and change of
name fromthe original applicant, Pacific Gain Products,

Inc., a California corporation, to register the marks NUTTY

OATS (“OATS’ disclai med), NUTTY CORN (“CORN' di scl ai med)
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and NUTTY MULTI GRAIN (“MJLTI GRAI N’ discl ained), all for
breakfast cereal.! A consolidated trial was conducted
during which both parties took testinony, introduced
exhibits in connection therewith, and filed notices of
reliance on various material. Briefs have been filed, but
no oral hearing was requested.

In the notices of opposition, opposer has alleged that
it makes, distributes, sells and advertises food products;
that third parties have used such terns as “nutty,” “oats,”
“corn” and “nultigrain” as descriptive nanes of the sane or
simlar food products so that the marks applicant seeks to
regi ster are “conmon descriptive terns, incapable of
functioning as trademarks” and “incapabl e of denoting a
speci fic source of origin” for breakfast cereal; and that,
alternatively, applicant has abandoned whatever trademark
rights it had because applicant has allowed third parties
to use these terns as descriptive nanes for the sane or
simlar food products.? Opposer also asserts that “The bona
fides of Applicant’s intent-to-use are not apparent from
materials of record in the subject application[s], and

Opposer therefore chall enges sane and | eaves the Appli cant

! Application Serial Nos. 74339482, 74339484 and 74339485, al
filed Decenber 14, 1992, based on allegations of applicant’s bona
fide intention to use the marks in comerce.

2\ consider this pleading of “abandonnment” to be part of
opposer’s claimthat applicant’s marks are unregi strabl e because
they are incapable of functioning as tradenarks.
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to its proof with regard to the nature and sufficiency of
its intent to use at the tinme of filing.”

In its answer, applicant has denied these all egations
and has asserted that its marks are arbitrary or fanciful,
or, at nost, suggestive of its goods. The Board then
consol i dated these oppositions and a trial was held, as
not ed above.

Opposer’ s Record

According to Janes A Melluish, opposer’s associate
director for cereal marketing, opposer sells food products
with both nuts and oats and uses such ternms as “nulti-grain

flakes,” “nutty taste,” “crisp corn texture” and “crunch
honey and oat clusters” to describe its products, as well
as their taste and texture. M. Melluish testified that it
is inmportant for opposer to be able to use various terns
descriptively, at 41, 42 and 43:

Q Directing your attention to the trademarks

that are at issue in this opposition and the use

by Pacific Gain of the ternms “nutty,” “oats,”

“corn” and “multi-grain.” Is it inportant for
Kellogg to be able to use those terns?

A. Yes, we currently use sone of those terns.
Corn, obviously Corn Flakes. Milti-grainis a
descriptor that we use, | know, in Kellogg Smart

Start. W refer to that product as consisting of
sweetened nmulti-grain flakes, crunchy rice and
oat clusters. So oat and nulti-grain are both
contained in there.

Nutty is a descriptor that we use to--that we
woul d use to describe the flavor of a product



Opp. Nos. 91096445, 91096699 and 91097357

whi ch contains nuts. And several products that
we sell do contain nuts.

Q Do you believe there woul d be adverse
consequences to Kell ogg Conpany if a conpetitor
was able to claimexclusive rights to the term
“nutty”?

A. “Nutty” describes the flavor of nuts and
nuts are fairly common ingredient [sic] within
the cereal category. Several brands that we
conpete with contain nuts. Several brands that
we sell contain nuts. Qur ability to describe to
consuners what the flavor and texture of the
product they are purchasing is going to be is
considered inportant. Not being able to describe
a product containing nuts as nutty would limt
our ability to describe--to fully describe that
product to the consuner.

A. W sell products that contain both nuts and
oats, and to limt our ability to describe the
flavor of that product, I'’mthinking specifically

of low fat granola, to--yes, to limt our ability
to describe that--to descri be the product with

t hose words woul d be a probl em

Q How about as to the conbination “nutty
corn.” Would you believe that that woul d be
harnful to Kellogg Conpany if a conpetitor could
cl ai mexclusive rights to that conbi nation?

A. Yes. The--as | said, nuts are a fairly
comon ingredient in nany cereals in the category
several of our products contain corn. And our
inability to use a “nutty corn” description would
[imt our ability in the area of new products and
product enhancenents.

Q And woul d your view be the sane with regard
to the combi nation “nutty nulti-grain”?

A Yes, for the sane--for the same reasons.

Opposer al so took the testinony of Andrew M
Wei nstein, a |legal assistant of the law firmrepresenting
opposer. He testified that he bought different cereals at

a store in Alexandria, Virginia. Those cereal boxes
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contai ned the follow ng | anguage: “Honey Nut.with nutty,
crunchy wal nuts and honey” (Quaker Oatneal Baked Apple);
“We take plunp, juicy raisins and roll themin a nutty
coating.” (CGeneral MIIls Raisin Nut Bran); “A natural wheat
and barley cereal with a hearty, nutty crunch” (G ape-Nuts
cereal); “P.S. Sliced alnonds give it a nutty crunch!”
(Post Honey Bunches of Qats cereal); and “G ape- Nuts®
cereal has a naturally sweet, nutty crunch that’s full of
car bohydrate energy.”

Opposer has nmade of record third-party registrations
for the following marks (in capital letters) and goods,
anong others: NUTTY BAR sugar wafers (Suppl enenta
Regi ster); NUTTY SNAP m | k chocol ate bar (disclainmer of
“NUTTY”); NUTTY DOODLE S corn puffs coated with caranel and
peanut bits (“NUTTY” disclained); DOUBLE NUTTY cookies
(“NUTTY” disclainmed); GET NUTTY! snack mx (“NUTTY”

di sclainmed). Opposer al so nade of record a dictionary
definition of “nutty” (“1: having or producing nuts 2:
having a flavor like that of nuts”).

Language from other material of record including
cereal boxes shows the foll ow ng usages: “Nut-Covered
Rai sins” and “Nutty Raisin Taste” (from General MIls
Rai sin Nut Bran); “Great Nutty Taste” (from General MIIs

Clusters cereal); “Honey Nutty Snack M x” (recipe from



Opp. Nos. 91096445, 91096699 and 91097357

General MIls Honey Nut Cheerios cereal); “Kellogg s Honey
& Nut Corn Flakes” with a recipe on the back for “Nutty
Chocol ate Drops”; “The only nutty Corn Flakes” (from a box
of corn flakes); a recipe for “Nutty Bran Stuffing
Casserole”; “Nutty Honey Taste” (coupon); and a recipe for
“Nutty Cornfl ake Bars”.

The packaging for applicant’s NUTTY CORN cer eal
i ncl udes the | anguage “The nutty, crunchy taste of toasted
corn kernels” and “Nutty Corn™captures the gentle, nutty
flavor of corn and corn bran in a crunchy nugget that stays
crispinmlk until the last spoonful. Nutty Corn is one
of a famly of nutty grain cereals that includes Nutty
Wheat & Barley™and Nutty Rice®;® “At last! A nutritious
breakfast cereal with a nutty, crunchy texture and the
taste of corn”; “Toasting brings out the rich, nut-Ilike
flavor of the corn and honey inparts its gentle sweetness
to the cereal.” Applicant’s Nutty Rice cereal box
i ndicates that “The toasting of rice brings out the
delicious nutty flavor.”

Opposer has made of record a great nunber of articles
fromthe Nexis database which use the various words sought

to be registered by applicant for various products. The

3 Applicant’s Registration No. 1,543,767, issued June 13, 1989, of this
mar k was cancel | ed under Section 8 of the Act, 15 USC §1058.
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following are sonme exanples: “lIt’s the oats that give

these rolls their wonderful grainy texture and nutty

flavor”; “Wol e-grain flapjacks are nutty-tasting”; “nutty
homermade cornbread”; “grains that are nutty and sweet
tasting”; “nutty-tasting corn tortillas”; “recipe...offers a
hint of sweetness with the nutty oats”; “Nutty Cat Bars”
(recipe); “steel-cut oats have a nutty flavor.”; “nutty oat
toppi ng”; “enhanced by a nutty oat flavor”; “nutty corn
flavor”; “nutty oatneal”; “chewier, nutty texture”

(describing oatneal from steel -cut oats); “nutty flavor”
(barley); “nutty flavor” (toasted corn); “nutty flavor”
(wildrice); “anutty-tasting grain” (wheat and rye);
“full, rich, nutty flavor” (buckwheat); “nutty” (whole
wheat bread); “nutty flavor” (toasted oats); “nutty-
flavored grain” (spelt); “sweet and nutty” (rice); “a nutty
taste and crunchy texture” (toasted oats); “nutty-tasting
multi-grain bread”; “nutty, whole-grain oats”; “nutty corn
flavor” (corn bread); “nutty cornneal”; “nutty, whol e-grain
flavor” (brown rice); “a sweet, nutty grain” (quinoa).

In requests deened adm tted, applicant has admtted
t hat opposer is a conpetitor in the breakfast cereal
market, that “nutty” is an adjective describing a food
product containing nuts or having the flavor of nuts, that

ot hers have used and are using “nutty” and “rmultigrain” to
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describe qualities or characteristics of their food
products, and that applicant will use these words to
describe qualities or characteristics of its breakfast
cereals.

Appl i cant Record

Applicant’s chief financial officer, Neil dick
testified that applicant makes flour, flour blends,
particul ate products, cereals and snack crackers. Wth
respect to applicant’s cereal products, applicant has been
selling NUTTY RI CE cereal since August 1992. Begi nni ng
around February 1995, applicant commenced selling NUTTY
CORN cereal and, since that date, applicant introduced its
NUTTY WHEAT & BARLEY cereal. These three cereals are
currently sold through brokers and i ndependent sal es
representatives throughout the United States, and are
pronoted at trade shows. Applicant’s cereals are sold to
health food stores and to supermarket chains that have
heal th food sections.

Applicant’s president and chief executive officer,

Al fred Aragona, testified that the wording “nutty, chunky
texture” on its packaging was intended to convey the fact
“that we now had a nutty cereal like ‘Nutty Rice’ that had
a corn flavor.” Aragona dep., 51. He also testified that

“multigrain” is used by third parties on their cereal bars.
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M . Aragona, when asked why applicant had sel ected the
mar k NUTTY CORN, stated, at 51, that “[We wanted to convey
the fact that we now had a nutty cereal like “Nutty Rice”
that had a corn flavor.”

NUTTY QATS and NUTTY MULTI GRAI N cereal have never been
mar ket ed. According to M. Aragona, applicant nade many
test products for these two cereals but none was
satisfactory. Like its NUTTY RICE and NUTTY CORN cereal s,
applicant wanted these cereals to have the texture of the
ot hers, but was unable to perfect a satisfactory cereal
Aragona dep., 23, 48, 53.

Applicant also took the testinony of Dr. Zachary S.
Wbchok, the executive vice president of ACH Food and
Nutrition Division of the current applicant, ACH Food

Conpani es, Inc.*

While Dr. Wchok confirned the testinony
of other w tnesses that applicant had not yet introduced
NUTTY OATS and NUTTY MJULTI GRAI N cereal s, he stated that
“ITQur intention is to develop a formulation” of these two
cereals. W chok dep., 33.

Dr. Wbchok testified that the word “nutty” is a flavor

descriptor simlar to the word “sweet.” \Wen asked about

the phrase “A nutritious breakfast cereal with a nutty,

“According to Dr. Wichok, applicant was acquired by AC Hunko
Corp., later renamed ACH Food Conpanies, Inc. This assignnment
and subsequent change of nane have been recorded in the Ofice.
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crunchy texture” on applicant’s NUTTY WHEAT & BARLEY cerea
package, Dr. Wochok testified, at 57, that “it’s describing
the taste of wheat and barley cereal.” Dr. Wchok stated
that “nutty” is “a descriptor of the taste of the cereal,”
and that it “describe[s] the flavor.” Wo-chok dep., 58.
Simlarly, concerning the use of the word “nutty” on
applicant’s NUTTY CORN cereal box, he testified, at 59, 60,
that “nutty” is “a descriptor of the cereal taste” and that
“It’s describing the taste of the toasted corn kernels.”
Dr. Wochok was asked to describe applicant’s Nutty Corn
cereal:

It’s a corn cereal, that has a

di stinctive flavor to it. A sonmewhat

roasted flavor--roasted corn flavor.

Quite different than any ot her product

in the market pl ace.

.lt’s a crunchy, nutty-flavored cereal.
Wochok dep., 70-71. He further testified that applicant
had no objection to the use by others, including opposer,
of the specific terns here sought to be registered, so |ong
as they were not used as trademarks.

Appl i cant made of record a brochure which it

distributes to food brokers. This brochure states:

“I'ntroduci ng..Nutty Cereal sa The Nuttiest Line of Cereals

You’' ve Ever Tasted!” and “The toasting of rice brings out

10
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the delicious nutty flavor” (Exhibit 5 to Gick
deposition).

Argunents of the parties

In its brief, opposer states that the issues include
whet her applicant’s marks are nerely descriptive, whether
t hose nmarks have acquired distinctiveness and whet her
appl i cant has denonstrated a bona fide intention to use in
comerce the marks NUTTY QCATS and NUTTY MULTIGRAIN. It is
opposer’s position that each of applicant’s nmarks i s nade
up of the descriptive adjective “NUTTY” followed by a noun
denoting the main ingredient of the breakfast cereal, which
i ngredi ent term has been disclainmed. In this regard,
opposer points to the testinony of the wi tnesses who
testified that “NUTTY” was intended as a taste or a flavor
descriptor. Because opposer nakes and adverti ses cereal
products and is a conpetitor of applicant, registration to
applicant, opposer maintains, would inhibit opposer’s
ability to use marketing | anguage to describe the
properties of its cereal products. Opposer also points to
t he nunmerous exanpl es of descriptive usages by opposer as
well as third parties in connection with breakfast cereals
and food recipes, as well as third-party registrations of
mar ks containing the word “NUTTY” with a disclainmer, or

regi stered on the Supplenental Register. It is opposer’s

11
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position that because of the high degree of descriptiveness
of the marks, applicant had the burden to show a greater
degree of acquired distinctiveness. Applicant has admtted
that there was no advertising of the NUTTY CORN cereal, and
opposer naintains that applicant was precluded by Board
order fromintroduci ng evidence regarding applicant’s date
of adoption of all of its marks and advertising and
pronotional expenditures of the NUTTY CORN cereal.® In
addi ti on, opposer notes that the sales of this cereal have
been relatively small.

Concerning applicant’s bona fide intention to use two
of the marks sought to be registered (NUTTY OATS and NUTTY
MULTI GRAI N), opposer contends that the absence of
docunentary evi dence supports a finding of no bona fide
intention to use these marks in comerce. There is no

di spute that applicant has not produced a commercially

®> Actually, on pages 6-7 of the Board s order of June 26, 1997,

t he Board granted opposer’s notion for sanctions to the extent
that, “if applicant maintains that certain information or
docunents requested in discovery do not exist or are unavail abl e,
we will bar applicant from produci ng such infornmation or
docunents as evidence in its own behalf at trial, provided that
opposer raises the matter by objecting to the evidence in
guestion on that ground, and preserves the objection in its brief
on the case.” W have read the discovery and trial depositions
and do not see that opposer objected to any testinony relating to
adoption and use of the mark NUTTY CORN. | ndeed, opposer’s
counsel questioned applicant’s witness on the subject of first
use of the mark during subsequent discovery (see Aick discovery
dep., 45, taken on Septenber 18, 1997) and on adoption and

signi ficance of the mark (Aragona di scovery dep., 51-53, taken on
Novenber 4, 1997). Applicant has not advertised cereal bearing
this mark.

12
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accept abl e product under the marks NUTTY QATS and NUTTY
MULTI GRAI N.

Appl i cant does not dispute that the issues in this
case include whether its marks are inherently distinctive
w t hout the need to show acquired distinctiveness
(suggestive) or nerely descriptive. It is applicant’s
position, however, that even if each word is descriptive,

t his does not nean that the conbination is al so
descriptive. Applicant maintains that its marks are

i nherently distinctive and not nerely descriptive, although
it concedes that third parties have used the word “NUT” and
“NUTTY” descriptively in connection with their breakfast
cereals. Applicant points to third-party registrations of
all egedly simlar marks (GRAPE-NUTS, BEER NUTS and WHEAT
NUTS (“WHEAT” disclained, for nut-like snacks made with
wheat gern)) as justification for allowing its marks.
Appl i cant al so contends that opposer cannot be danmaged
because it did not object to applicant’s use of its other
mar ks contai ning the word “NUTTY”, such as NUTTY RI CE and
NUTTY WHEAT & BARLEY, and contends that opposer is free to
use the very words conprising applicant’s marks in a
descriptive sense, but not as a trademark. Applicant asks
us to resolve doubt on the issue of nere descriptiveness in

its favor.

13
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As to the issue of applicant’s bona fide intention to
use its marks, applicant acknow edges that, with respect to
two of its marks, it has not been able to cone up with an
accept abl e product formulation. Nevertheless, it maintains
that it has a continued intention to use these marks. It
points to its use of such marks as NUTTY CORN, NUTTY RICE
and NUTTY WHEAT & BARLEY as showing a famly of marks with
the “NUTTY” formative, and the testinony of Dr. Wechok that
applicant desires to add to this famly once a satisfactory
formulation is achieved.

Concerning applicant’s argunent that opposer has
failed to object to the use of other marks of applicant
containing the term “NUTTY”, opposer correctly contends in
its reply brief that such conduct is irrelevant and, in any
event, such a | aches defense cannot be raised for the first
time in applicant’s brief. W agree and shall give this
argunment no further consideration. Al so, opposer argues
that it is not understood how opposer could use the
entirety of applicant’s marks “in their descriptive sense”
while at the sanme tine applicant clains that these nmarks
are inherently distinctive.

Evi dentiary Rulings

Wth its brief, opposer has asked us to strike the

testinmony of Dr. Whchok with respect to events which

14
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occurred prior to his association with applicant in
February 1996. COpposer argues that the testinony relating
to any events that occurred before his association with
applicant should be stricken because of the witness’s | ack
of personal knowl edge. W have di sregarded testinony of
this witness concerning any events which are not of his own
personal know edge.

Applicant asks us to disregard the testinony of M.
Wei nstein, arguing that this testinony relating to third-
party descriptive use of the words conprising applicant’s
marks is irrelevant and i mmaterial. However, we believe it
is relevant and have considered this testinony (and rel ated
exhi bits) for whatever probative value it has.

Di scussion of the Merits

First, we note that standing is a threshold inquiry
directed solely to establishing a plaintiff's interest in
the proceeding.® The purpose of requiring standing is to

prevent litigation where there is no real controversy

® Section 13 of the Trademark Act, 15 U.S.C. § 1063, sets forth the
foundation for establishing standing in an opposition proceedi ng,
stating in relevant part:

Any person who believes that he woul d be danmaged by the
registration of a mark upon the principal register ... may,
upon paynent of the prescribed fee, file an opposition in the
Patent and Trademark O fi ce.

15
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between the parties, and where a plaintiff is no nore than
an interneddler. Anerican Vitamn Products, Inc. v.

DowBr ands, Inc., 22 USPQ2d 1313 (TTAB 1992). To establish
standing, it must be shown that a plaintiff has a "real
interest” in the outcone of a proceeding; that is,
plaintiff nmust have a direct and personal stake in the

out cone of the opposition. See Rtchie v. Sinpson, 170
F.3d 1092, 50 USPQ2d 1023 (Fed. Cir. 1999); and Jewel ers
Vigilance Commttee, Inc. v. U lenberg Corp., 823 F.2d 490,
2 USPQ2d 2021, 2023 (Fed. Cir. 1987).

Here, opposer has clearly denonstrated that it is a
conpetitor of applicant in the manufacture and sal e of
breakfast cereals, and that it has used and is in a
position to use terns simlar to those here sought to be
regi stered by applicant.

We turn, therefore, to the central issue before us—
whet her applicant’s marks are nmerely descriptive or generic
of its goods. While opposer pleaded that applicant’s marks
are unregi strabl e because they are “common descriptive
terms, incapable of functioning as trademarks”--in effect,
generic terns--it is clear fromthe record and fromthe
briefs that the issue of nere descriptiveness was al so
tried by the parties. Therefore, we shall determn ne

whet her applicant’s marks are nerely descriptive, and, if

16
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so, whet her applicant has denonstrated that its marks are
neverthel ess registrabl e because they have acquired
di stinctiveness. O course, if we determ ne that
applicant’s marks are nerely descriptive, because applicant
has not used two of its marks, there can be no occasion for
regi stration of those marks on the basis of acquired
di stinctiveness.

Atermis nerely descriptive and therefore
unregi strabl e pursuant to the provi sions of Section 2(e)(1)
of the Trademark Act, if it forthwith conveys an i medi ate
idea of an ingredient, quality, characteristic, feature,
function, purpose or use of the goods or services with
which it is used or is intended to be used. See Inre
Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987); In
re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,
(CCPA 1978); and In re Quik-Print Copy Shops, Inc., 616
F.2d 523, 525, 205 USPQ 505, 507 (CCPA 1980). It is well
settled that a termneed not i medi ately convey an idea of
each and every specific feature of the applicant’s goods in
order to be considered nerely descriptive; it is enough
that the term descri be one significant feature, attribute,
function, property, ingredient, quality, characteristic,
pur pose or use of the goods or services. See ln re

Opryland USA Inc., 1 USPQ2d 1409 (TTAB 1986). Also, the

17
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guestion of whether a particular termis nerely descriptive
must be determ ned, not in the abstract, but in relation to
the goods or services for which registration is sought, the
context in which the mark is used or is intended to be
used, and the possible significance that the mark is likely
to have for the average purchaser encountering the goods or
services in the marketplace. See In re QOmha Nati onal
Corp., 819 F.2d 1117, 2 USPQ2d 1859 (Fed. Cir. 1987); Inre
Abcor Devel opnment Corp., supra; In re Consolidated C gar
Co., 35 USPQ2d 1290 (TTAB 1995); In re Pennzoil Products
Co., 20 UsSP@@2d 1753 (TTAB 1991); and In re Bright-Crest,
Ltd., 204 USPQ 591 (TTAB 1979). That is, the question is
not whet her soneone presented with only the termor phrase
coul d guess what the goods or services are. Rather, the
question is whether soneone who knows what the goods or
services are will understand the termor phrase to convey
information about them See In re Honme Builders
Associ ation of Geenville, 18 USPQ2d 1313 (TTAB 1990).
Furthernore, while it is true that, in order for a
termto be held nerely descriptive, it nust describe an
attribute of the goods with some particularity, there is no
requi renent that the term descri be the goods exactly or in
all respects. See, In re Entenmann's Inc., 15 USPQ2d 1750,

1751 (TTAB 1990) [term "QATNUT" held nerely descriptive of

18
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bread contai ni ng oats and hazel nuts because it "readily
i nfornms purchasers, with the required degree of
particularity, of two not inconsequential ingredients" of
t he product, even though the kind of nut is not specified
by such term.
Upon careful consideration of this record and the
argunments of the parties, we conclude that applicant’s
mar ks are nerely descriptive of the ingredients or
characteristics of applicant’s breakfast cereals. Sone of
applicant’s own w tnesses acknowl edge that “nutty” was a
flavor or taste descriptor of applicant’s cereals. Oher
evi dence of record, including applicant’s own packagi ng,
further denonstrates the nere descriptiveness of this part
of applicant’s marks. Coupling this descriptive termwth
t he generic nane for the principal ingredient of
applicant’s cereals (“NUTTY CORN,” “NUTTY OATS’ and “NUTTY
MULTI GRAI N') does not detract fromthe nmere descriptiveness
of these words considered as a whole. For exanple, NUTTY
CORN nerely describes the flavor or texture of the kernels
of applicant’s nutty-tasting corn breakfast cereal.
Therefore, as noted above, we need only consider
whet her applicant has denonstrated that its NUTTY CORN mark
has acquired distinctiveness. 1In this regard, the | evel of

sales for this product is relatively small (in the anount

19
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of thousands of dollars each nonth). Further, applicant
has not advertised this product. |In view of the relatively
hi gh degree of descriptiveness of the mark NUTTY CORN for a
nutty-tasting corn cereal, we conclude that applicant has
failed to denonstrate that the rel evant purchasers have
conme to recognize this mark as an indication of origin.
Further, because its other marks, such as NUTTY RICE, are
specifically different, applicant may not rely upon any

al | eged acquired distinctiveness of those marks to support
registration of the NUTTY CORN mark.

Because of we have determ ned that applicant’s marks
are unregi strable on the Principal Register, we need not
consi der opposer’s other ground of opposition--that
applicant lacks a bona fide intention to use its narks.
Suffice it to say that this claimis obviously m splaced
with respect to applicant’s NUTTY CORN cereal, which is now
in use.

Deci sion: The oppositions are sustained and

registration to applicant is refused in each application.
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